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Is the Public Interest Meaningless?: 

Levels of Meaning and Ambiguity in the Public Interest Standard 

Abstract 

In light of recent statements by new FCC Chairman Michael Powell that the public interest 
standard in communications regulation is essentially meaningless, this paper revisits the long- 
running debate over the meaning - or lack thereof — of the public interest standard. This paper 
argues that the question of the meaning of the public interest standard actually contains three 
separate tiers of the analysis, as the public interest concept can be broken down into three 
separate levels of meaning: (a) the conceptual level; (b) the operat ional level; and (c) the 
applicational level. This paper illustrates that much of the ambiguity and inconsistency associated 
with the public interest standard resides within the operational and applicational levels. This 
paper then pinpoints the specific sources of ambiguity and inconsistency and suggests means by 
which greater definitional specificity and consistency can lie brought to the public interest 
standard. 
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Is the Public Interest Meaningless?: 

Levels of Meaning and Ambiguity in the Public Interest Standard 

In a February, 2001 press conference, newly appointed FCC Chairman Michael Powell 
was asked how he would define the “public interest” standard that has long been at the center of 
communications regulation (see Communications Act of 1934). Powell s answer. I have no 
idea” (Powell, 2001). Powell went on to say that the public interest standard has traditionally 
served as an “empty vessel” into which preconceived views can be pouredXPowell, 2001 ). He 
also stated that the meaning of the public interest standard is something that “nobody wants to 
debate or talk about” (Powell, 2001). With these comments. Chairman Powell has reignited the 
debate that has been long-running in academic circles (see Rowland, 1997a, 1997b; Mayton, 

1 989; Sophos, 1 990) - if not (according to Powell) amongst policymakers - regarding whether 
the public interest concept does indeed have any concrete meaning in communications regulation 
and policy. 

Central to this debate has been the long-standing criticism that the public interest standard 
is ambiguous to the point of meaninglessness. As was argued as far hack as 1930 (after the 
drafting of the Radio Act of 1927), ‘“the public interest, convenience or necessity’ means about as 
little as any phrase that the drafters of the Act could have used and still comply with the 
constitutional requirement that there be some standard to guide the administrative wisdom of the 
licensing authority” (Caldwelll, 1930, p. 296). Such arguments have persisted throughout the 
history of communications regulation (see Krattenmaker & Powe, 1994; National Broadcasting 
Company, Inc., v. United States, 1943; Robinson, 1989), up to the present, with Powell’s (2001) 
recent statements on the subject. 
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This paper argues that the question of the meaning - or lack thereof- of the public 
interest standard is actually a multi-tiered question. That is, there are multiple levels to the public 
interest concept . Each of these levels represents a different dimension of the public interest and is 
associated with a different set of questions that policymakers and policy analysts must answer. 

Any debate or discussion surrounding the meaning of the public interest must first establish which 
level of this complex concept is under consideration. Only when the appropriate level of analysis 
has been established can any productive debate over the meaning of the public interest 
terminology proceed. Questions of ambiguity or inconsistency in interpretation can exist at any 
of the three levels. However, debates, discussions, and investigations of the meaning of the public 
interest terminology will enhance the term’s usefulness only if the parties involved clearly establish 
which level of the term is being subjected to debate or analysis. The organizational scheme 
provided here, in which the public interest standard is broken down into its conceptual, 
operational, and applicational levels, is intended to help provide such focus for future debates. 

This paper also illustrates how breaking the public interest down in this way facilitates 
identifying the specific areas of ambiguity that continue to plague this policy principle. As this 
analysis will illustrate, the ambiguity of the public interest standard is primarily operational and 
applicational in nature. At the operational level, the individual values or principles that comprise 
the operational definition of the public interest frequently have been expressed, but never have 
been adequately defined. Moreover, policymakers have failed to establish a stable and concrete 
hierarchy of values amongst the various policy principles that comprise the operational level of the 
public interest. 

At the applicational level, the main problem has been one of failing to explicitly articulate 
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the standards that comprise service in the public interest or the fulfillment of specific policy 
principles. Thus, for example, policymakers seldom have clearly articulated what constitutes 
broadcaster fulfillment of their public interest obligations. Nor have they often clearly articulated 
the criteria for the assessment of the effectiveness of their policies. By identifying the various 
levels of the public interest, and pinpointing the specific areas of ambiguity and inconsistency that 
exist, it is hoped that this analysis will facilitate more focused and directed efforts at alleviating the 
ambiguity that has long plagued the public interest standard. 

Levels of the Public Interest 

The public interest concept is not exclusive to communications regulation. Consequently, 
there is a long history of analysis of the concept among political scientists and political 
philosophers, little of which, however, ever has been integrated into the definitional debates that 
have taken place within the communications policy field. These analyses, which provide the 
framework for this discussion, have generally identified three distinct levels of the public interest 
concept. These levels, and their associated central questions, are diagramed in Figure One. The 
first of these levels is the conceptual level. At this level (the broadest of the three), the debate 
revolves around the general meaning behind the phrase in terms of how public interest 
determinations are made . The fundamental question at this level of analysis is: How should an 
institution charged with serving the public interest make its public interest determinations? 

The second level is the operational level. This is the level at which specific values or 
principles are associated with serving the public interest. That is, this is the level at which the 
specific objectives to be pursued are defined. This level has been associated with identifying 
“indicators that we may use to determine empirically whether something is in the public interest” 
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(Milnick, 1976, p. 5). Of course, the specific values or principles grow out of the particular 
conceptualization reached at the first level, as well as out of the particular regulatory context in 
which the term is being applied. In this paper, the focus will obviously be on how the public 
interest concept has been operationalized in communications regulation. 

The third level is the applicational level. This is the level at which the particular values 
and principles delineated at the operational level are translated into specific policy decisions or 
regulatory standards. Thus, the relationship between the operational and-the applicational levels 
can be thought of as analogous to the relationship between strategy and tactics. At the strategic 
level, a general plan of action is formulated, with general guidelines formulated. At the tactical 
level, these guidelines are translated into specific actions. However, as one analyst of the public 
interest concept noted, “even though a great many people may agree on general principles, there 
is almost sure to be a wide variety of views concerning how to apply those principles to concrete 
situations” (Downs, 1962, p. 7). This statement highlights the fact that debates or criticisms of 
the public interest standard can take place on multiple levels. 



INSERT FIGURE 1 HERE 



Applying this three-tiered analytical framework to the specific context of communications 
regulation makes it possible to identify exactly where the ambiguity in the public interest standard 
lies (i.e., where the central questions have gone unanswered or incompletely answered). As the 
sections that follow will illustrate, although there traditionally has been very little ambiguity or 
inconsistency at the conceptual level, the operational and applicational levels exhibit the ambiguity 
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and inconsistency that fuel the criticisms that the public interest standard is essentially meaningless 

The Public Interest at the Conceptual Level 

The conceptual level is the most abstract level at which the meaning of the public interest 
is debated and discussed. Consequently, discussions of this level of the public interest are not 
particularly common within the communications policy arena (for exceptions, see McQuail, 1992; 
Ramberg, 1986). Rather, this level lias received the most attention from political scientists 
seeking to determine whether the public interest concept contains any explanatory power for 
political behavior (e.g., Cochran. 1974; Mitnick, 1976: Schubert. 1960) and political philosophers 
who are typically more concerned with exploring conceptual boundaries and achieving greater 
conceptual clarification (e.g., Benditt, 1973; Friedrich, 1962) and less concerned than political 
scientists with the concept’s utility as a predictive tool. 

Researchers have identified as many as ten different articulations of the public interest at 
the conceptual level (see Ramberg, 1986), suggesting the potential for an enormous amount of 
inconsistency in terms of how this dimension of the public interest is defined by policymakers. 

For the purposes of this analysis, these conceptualizations are compressed into the following three 
categories: (a) majoritarian conceptualizations, (b) procedural conceptualizations, and (c) unitary 
conceptualizations. 1 The key point of this discussion is that, despite these different interpretive 
approaches, at the conceptual level communications policymakers have, for the most part, 
consistently adhered to the unitary conceptualization of the public interest standard. 

Consequently, there is no significant problem of ambiguity or inconsistency at this level of the 
public interest. 

Majoritarian conceptualizations refer to the notion of reaching public interest 
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determinations via the aggregation of individual interests, such that majority rule determines 
which policy options are indeed in the public interest. This conceptualization of the public interest 
(similar to Held’s [1970] “preponderance” approach), places the regulator in the position of 
interpreter of community policy preferences, who must then translate these preferences into 
effective policies (Box, 1992). This conceptualization of the public interest appeared prominent 
in the earliest days of communications regulation. During the first year of the Federal Radio 
Commission, Commissioner Henry Bellows proclaimed, "We can only do_what you tell us you 
want done" (Baughman, 1985, p. 4), reflecting the degree to which public input was expected to 
guide regulator)' behavior. However, research indicates that the majority of the public is largely 
uninterested and uninformed regarding matters of communications policy, and consequently 
seldom participates in the policymaking process, leaving industry groups as the primary source of 
input on policy matters (Kim, 1992; McGregor, 1986). In addition, a growing body of research 
shows that, even when the public does participate in the policymaking process, their input seldom 
has any influence over decision making (Holman & McGregor, 2001 ; Kim, 1995; McGregor, 
1986). Thus, while a majoritarian approach to making public interest determinations may be 
desirable, the reality of the situation is that this conceptualization of the public interest has not 
been integrated into communications policymaking. 

Nor have communications policymakers employed a procedural conceptualization. 
Procedural conceptualizations involve defining the public interest exclusively in terms of the 
process by which decisions are reached (e.g.. Herring, 1936) and the outcomes reached through 
such a process (see Ramberg, 1986). The logic of this interpretation is well-illustrated by an early 
analysis of the communications policymaking process, which concluded that "The only realistic 
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definition of the significance of 'public interest, convenience, or necessity' ... is the sum total of 
the policies that have been applied by the Federal Radio Commission and the Federal 
Communications Commission" (Edelman, 1950, p. 30) - a definition that clearly suggests that the 
actions of the FCC, whatever they may be, themselves define the public interest. 

Obviously, this results-focused conceptualization suffers as a guide for policymakers from 
the fact that the public interest is reduced to a value-free label applied to whatever decisions 
emerge from the policymaking process. Consequently, the notion of the public interest is “no 
longer a guide to policy-making, but a post hoc label for the product of their strivings. Since it 
does not exist until after the group struggle is lost and won, it can provide no benchmark for 
policy formation” (Sorauf, 1957, p. 630, emphasis in original). For this reason, a procedural 
conceptualization of the public interest has never been (and can never be) prominent in 
communications policymaking. From a policymakers’ standpoint, the public interest must be 
conceptualized in a way that provides justifications for specific policies and criteria for their 
assessment (Barth, 1992, pp. 291-292; see also Lasswell, 1962). 

Such justifications and criteria can be developed via a unitary conceptualization of the 
public interest, which has been the predominant conceptualization in communications 
policymaking. Unitary conceptualizations approach the public interest as a unitary, coherent 
scheme of values or principles (Held, 1970). Many theorists who have addressed the public 
interest concept define it within the context of a body of substantive principles “that provide 
substantive guidance to the proper content of public policy” (Flathman, 1966, p. 53; see also 
Goodin, 1 996). Mitnick (1976) identifies this conceptual category as a “set of preferences” that 
“reflect persisting and ultimate values” (p. 15). 

o 11 
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This is the conceptualization that has traditionally dominated communications 
policymaking. As the following section will demonstrate, even when communications regulators 
have differed substantially on the meaning of the public interest, these differences in interpretation 
have existed at the operational and applicational levels, not at the conceptual level. In fact, calls 
to redefine the public interest in communications regulation have virtually never addressed the 
conceptual level. They have instead assumed a unitary conceptualization and focused their 
arguments on the remaining two interpretive levels, addressing issues suctuas the appropriate 
policy principles/objectives (the operational level), or the appropriate means to pursue these 
objectives (the applicational level). 

Of course, for this unitary conceptualization of the public interest to be effective, 
policymakers must infuse the public interest concept with specific principles that are “anchored in 
widely shared value assumptions” (Bailey, 1962, p. 97). This is where the a major failing of this 
conceptualization of the public interest has taken place. It has long been recognized that 
policymakers have failed to enunciate “consistent, clear, and positive criteria as to what is in the 
public interest, convenience, or necessity” (Herring, 1936, p. 173; see also Price, 1995, pp. 162- 
163). It is important to recognize that these critiques, by the very substance of their argument, 
acknowledge that, at the conceptual level, the public interest has been effectively defined. 
Specifically, it has been defined as a set of guiding principles, as opposed to other interpretive 
options, such as the majoritarian or procedural interpretations. 

Consequently, it is safe to say that, at the conceptual level, a consensus has been reached 
in favor of a unitary' interpretation of the public interest in communications policymaking. Thus, 
any criticisms of ambiguity, inconsistency, or meaninglessness of the public interest in 
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communications policymaking at the conceptual level would be inaccurate. At this broadest level 
of the public interest standard, a coherent and stable consensus definition has been reached. The 
problem, however, as suggested by the critiques noted above, is that the relevant guiding 
principles have not been effectively enunciated. 

The Public Interest at the Operational Level 
As the previous section argued, within the context of communications regulation, the 
public interest has been conceptualized according to the unitary definitionjn which decisions are 
made according to a specific set of guiding principles. It is within this context of adopting and 
adhering to a set of guiding principles - essentially operationalizing the public interest - that much 
of the ambiguity and inconsistency associated with the public interest standard exist. 

During the 70-plus year history of the FCC and the PRC, different sets of guiding 
principles have been articulated. This history of inconsistency has contributed to the perception of 
meaninglessness associated with this dimension of the public interest standard. As Krasnow and 
Goodman (1998) point out, “Disputes concerning legal prescriptions imposed by the 
Communications Act often have centered on recurring value conflicts” (p. 626). The extent of 
these value conflicts help illustrate the range of interpretations that have been employed at this 
level of the public interest. Consider first the well-known “marketplace” approach to the public 
interest typically associated with Reagan-era FCC Chairman Mark Fowler and echoed in the 
recent statements by new FCC Chairman Michael Powell (see Powell, 2001). According to the 
marketplace approach: 

Communications policy should be directed toward maximizing the services the public 
desires. Instead of defining public demand and specifying categories of programming to 
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serve this demand, the Commission should rely on the broadcasters' ability to determine 
the wants of their audiences through the normal mechanisms of the marketplace. The 
public's interest, then, defines the public interest. (Fowler & Brenner, 1982, pp. 3-4) 
Clearly, the guiding principles underlying this operat ionalization of the public interest are market 
forces and consumer sovereignty. 

Some might argue that the “marketplace” interpretation is directed at the conceptual level, 
as opposed to the operational level, and as such it reflects a majoritarian conceptualizat ion of the 
public interest, as opposed to a unitary conceptualization (e.g., McQuail, 1992). However, such 
an interpretation mischaracterizes the essence of the marketplace approach, as it confuses policy 
outputs with industry outputs. For the marketplace approach to reflect a majoritarian 
interpretation of the public interest at the conceptual level, it would have to advocate a greater 
reliance upon the policy preferences of the cit izenry in the policymaking process, and an emphasis 
on majority rule in determining the ultimate decision outcomes. This is not what Fowler and 
Brenner (1982) are arguing for. A close reading of their article clearly indicates that they are not 
concerned with altering the way in which policy decisions are reached. Rather, they are arguing 
for an emphasis on marketplace forces and consumer sovereignty as the guiding principles for 
communications policymakers. Under such guiding principles, consumers may indeed have 
greater influence over the products and services available to them (or, at the very least, the 
government will have less influence); however, they will not have a greater say in the policy 
decisions made by the Commission. Thus, the marketplace approach’s emphasis that the “public's 
interest . . . defines the public interest” (Fowler & Brenner, 1982, pp. 3-4) is largely an 
operational-level interpretation, in that the majority’s role and function has changed only to the 
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degree that the specific guiding principles have provided for less government interference in the 
relationship between media producers and consumers. 

Similarly, it could be argued that the essence of the marketplace approach is directed 
primarily at the applicational level. That is, the emphasis on consumer sovereignty and reliance on 
market forces can (and often has been) construed as simply the most effective means (i.e., 
applicational approach) of achieving broader policy principles such as diversity and a robust 
marketplace of ideas. Indeed, this is sometimes the case. In some instances, advocates of the 
marketplace approach assert that reliance on market forces and prioritizing consumer sovereignty 
are the most effective means to achieving other normative goals frequently associated with the 
public interest standard. Polic and Gandy (1991) summarize this argument within the specific 
context of achieving a robust marketplace of ideas: . . a marketplace, unconstrained by 

regulation, by the very nature of its economically lawful operation — that is, its sensitivity to 
citizens/consumers’ demand and competitive supply - will provide a ‘multiplicity of tongues’, and 
thus, in the long run, better approximate the ultimate goal in democracy - the ‘multiplicity of 
ideas”’(p. 56; see also Smith, 1 989). 

However, not all advocates of the marketplace approach make this strong causal claim. 
Instead, they argue that maximizing consumer sovereignty and unleashing market forces to their 
fullest, in and of themselves, satisfy the normative dimension of the public interest concept (e.g., 
Owen, 1975), regardless of the positive or negative effects of such an approach on normative 
criteria associated with other operationalizations of the public interest. Again, a close reading of 
Fowler and Brenner (1982) indicates that the shift in regulatory philosophy they advocate will 
enhance consumer satisfaction and that only consumer satisfaction need be equated with the 



12 



public interest. At no point do Fowler and Brenner (1982) suggest that the marketplace approach 
will better fulfill (he social and political objectives characteristic of the “public trustee” approach 
(see below). Rather, they argue that these were inappropriate regulatory objectives for the FCC 
to pursue in the first place (see Fowler & Brenner, 1982, p. 4). In fact, Fowler and Brenner 
(1982) acknowledge in the final portion of their article that the marketplace approach would likely 
result in gaps in (he provision of certain types of socially valuable programming. 2 Similar points 
can be found in the more recent Powell incarnation of this regulatory perspective, in which the 
new Chairman argues that policies addressing political or moral issues should be handled by 
Congress, not the FCC (Powell, 2001). The key point here is that it is essential to distinguish 
between the marketplace approach as the means to other ends (applicational) and the marketplace 
approach as a set of principles that are, themselves, the part icular ends worth pursuing. The 
distinction here is an important one, as it reflects the fact that there are two different levels 
(operational and applicational) to the marketplace approach to the public interest standard. 

This distinction is also important in that it reinforces the fact that differing interpretations 
of the meaning of the public interest have generally not taken place at the conceptual level. Even 
the trustee model, frequently held up as the antithesis of the marketplace approach, shares the 
same conceptual foundation. The differences between the two interpretations are exclusively 
operational and/or applicational. Consider then-FCC Chairman Newton Minow’s famous 
expression of the “public trustee” interpretation and its stark contrast to the marketplace 
approach. As outlined in his “Vast Wasteland” speech (Minow, 1978), the trusteeship model 
emphasizes the imposition and enforcement of social responsibility obligations by the FCC. 
According to this perspective, audience preferences and market forces alone should not determine 
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the nature of media content and services, and are not assumed to lead to the fulfillment of social 
welfare objectives. Additional criteria established by the FCC must be met. As Minow (1978) 
told broadcasters, . . your obligations are not satisfied if you look only to popularity as a test of 
what to broadcast” (p. 212). Thus, according to this operationalization, consumer sovereignty 
and market forces do not provide the guiding principles for policymakers, but once again, the 
regulators themselves fulfill the central role of operationalizing a set of guiding principles. 

Unfortunately, policymakers have seldom articulated the specific guiding principles to be 
utilized in decision making and policy assessment. We do see such an effort in a 1928 statement 
by the Federal Radio Commission. In this statement, the FRC identified "key principles which 
have demonstrated themselves in the course of the experience of the commission and which are 
applicable to the broadcasting band" (Federal Radio Commission, 1928, p. 59). 1 hese key 
principles included: (a) freedom of signal interference; (b) a fair distribution of different types of 
service; (c) localism; (d) diversity of program type; and (e) high levels of character and integrity 
on the part of broadcast licensees (Federal Radio Commission, 1928, pp. 59-61). This statement 
offers a set of guiding principles (localism, character, diversity) for communications regulators 
that varies significantly from the principles that are central to the marketplace approach, indicating 
the range of interpretations that have been possible at this definitional level. 

Unfortunately, more recent expressions of the operational level of the public interest are 
difficult to locate. As are a result, researchers have taken to studying policymakers and the 
policymaking process in an effort to identify the guiding principles most central to the public 
interest standard. For instance, Krugman and Reid (1980) conducted interviews with FCC 
staffers and commissioners on the subject, finding that members of the FCC perceived the public 
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interest as a highly fluid term that "changes not only from issue to issue but with relationship to an 
issue in which a policy has already been established" (Krugman & Reid, 1980, p. 3 1 7). 

Underlying this fluidity, however, were five major constructs: (a) balance of opposing viewpoints; 
(b) heterogeneity of interests; (c) dynamism, in terms of technology, the economy, and the 
interests of stakeholders; (d) localism; and (e) diversity, in terms of programming, services, and 
ownership (Krugman & Reid, 1980). Other researchers have demonstrated how the FCC’s 
operationalization of the public interest has evolved over time. For instance, Henning (1970) 
documents the beginnings of the Commission’s incorporation of the principle of competition into 
the operationalization of the public interest standard in the 1950s (p. 425-426). According to 
l lirsch (1971), over the years the FCC has solidified its public interest mandate into three general 
policy objectives. These are: (a) that the public should have programming which best serves its 
needs and interests; (b) preventing the exercise of undue economic power; and (c) prevent ing 
undue control or influence over thought or opinion in the local, regional or national forum 
(Hirsch, 1971, pp. 16-17). 

It is unfortunate that the specific principles inherent in the public interest concept have 
become something to be teased out of regulators and identified in a post hoc fashion by policy 
researchers. Instead, these principles should be forcefully articulated and appropriately 
documented. The absence of such clear and well-documented articulations of guiding policy 
principles represents an institutional failure on the part of Congress and the FCC to pull together 
the various values that have guided communications policymaking over the years into a coherent 
and meaningful statement of the fundamental principles that comprise the public interest. 

As the above discussion suggests, these principles do in fact exist. Unfortunately, 
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policymakers have neglected to weave these values together into a coherent statement of the 
operational definition of the public interest, or to define these individual policy principles with any 
consistency or clarity. Terms such as diversity, universal service, and localism, which have long 
justified many of the FCC’s policies, have long been poorly and inconsistently defined by 
policymakers (see Napoli, 2001 ). The ambiguity inherent in these guiding principles has thus 
infected the broader public interest concept. Absent stable definitions, different administrations 
can operationalize these principles in different ways, thereby underminingjiny sense of stability or 
clarity in regards to the operational level of the public interest standard. 

Is. however, the identification and concrete definition of the cent ral guiding principles 
enough to correct the operational ambiguity of the public interest standard? The fact that, as the 
above discussion suggests, the public interest concept possesses multiple dimensions raises the 
issue of an appropriate hierarchy of values. What happens if fulfilling the localism ideal conflicts 
with fulfilling the diversity ideal in a given situation or vice versa? What if enhancing competition 
undermines diversity? Is a decision that satisfies some ideals while undermining others still 
effectively serving the public interest? Does serving some ideals to the neglect of others 
potentially equate with better serving the public interest? 

As yet, there is no agreed-upon hierarchy to the values implicitly associated with the 
public interest concept. Those instances in which multiple constructs associated with the public 
interest standard have been identified generally do not rank the constructs in terms of relative 
importance. Without an explicitly articulated hierarchy of values, nothing can be done to prevent 
one FCC administration from embracing competition to the neglect of other relevant policy 
principles while another embraces other principles, such as diversity or universal service, to the 
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neglect of competition. Such inconsistency in the prioritization of specific policy principles is an 
important reason behind the persistent criticisms of the public interest as meaningless and 
underlies why Chairman Powell (2001) sees the public interest as an “empty vessel” into which 
preconceived views can be poured. 

Despite the work that needs to be done to bring the necessary clarity and stability to the 
operational level of the public interest standard, it is important to recognize that much of the work 
associated with this level has already been done. Guiding principles such .as diversity, 
competition, localism, and universal service have become well-established in communications 
regulation (Napoli, 2001). As was intended when the public interest standard was adopted (see 
Price, 1995), policymakers have infused the concept with a particular set of values that reflect the 
unique problems and potential associated with the communications industries. Once these 
principles have been clearly defined, and once an appropriate hierarchy of values has been 
established, the residual ambiguity of the operational level of the public interest can be eliminated. 

The Public Interest at the Applicational Level 

At the applicational level, the principles articulated at the operational level are translated 
into specific policy actions or regulatory requirements. Thus, the applicational level of the public 
interest encompasses the specific policies promulgated by the FCC under its public interest 
mandate and the behaviors of those members of the regulated industries who are required to serve 
the public interest, convenience, and necessity. It is not surprising that ambiguity remains a 
problem at this level as well, given that applications of the public interest standard are direct 
outgrowths of how the principle is operationalized. Thus, the ambiguity at the operational level 
inevitably infects the applicational level. 
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Applicational ambiguity is well-illustrated by the criteria for what constitutes fulfillment of 
the public interest obligations of radio and television broadcasters. These criteria have changed 
repeatedly over the years (see Federal Communications Commission, 1999; National 
Telecommunications and Information Administration, 1997). Perhaps the two most well-known 
efforts by the FCC to establish specific performance criteria for broadcast licensees were the 1946 
statement on the Public Service Responsibilities of Broadcast Licensees (commonly referred to as 
the Blue Book; see Federal Communications Commission, 1946) and the_L960 Programming 
Policy Statement. Both of these documents established general criteria for what constituted 
licensee performance in the public interest. The Blue Book emphasized four basic components: 
live local programs; public affairs programs; limits on advertising; and “sustaining” programs 
(defined as unsponsored network programs with experimental formats or appealing to niche 
audiences; see Federal Communications Commission, 1946). The 1960 Programming Policy 
Statement was much more extensive, outlining 14 “major elements usually necessary to the public 
interest” (Federal Communications Commission, 1960, p. 274). These included: the development 
and use of local talent; religious, children’s educational, agricultural, news, and public affairs 
programming; editorializing by licensees; political broadcasts; weather and market services; and 
service to minority groups (Federal Communications Commission, 1960). Ideally, these concrete 
requirements represent outgrowths of specific policy principles such as localism and diversity. 

With some exceptions (see ; Federal Communications Commission, 1976; 1996) 
policymakers have avoided mandating specific levels of service in these various areas, due 
primarily to First Amendment concerns. The lack of specificity in these requirements has, 
however, repeatedly drawn criticism (e.g., Cole & Oettinger, 1978; Minow & Lamay, 1995). 
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Consequently, policymakers frequently have investigated the possibility of quantifying the public 
interest obligations of broadcasters. Congress held hearings in the early 1980s in an effort to form 
legislation that quantified broadcasters’ public interest responsibilities (Broadcast Regulation, 
1983). Bills outlining plans for the FCC to allocate points for the type, quantity, cost, and 
placement of public service programming were proposed but not passed (Broadcasting Public 
Responsibility. 1981, 1983). Similar hearings were held in the early 90s (The Public Interest in 
Broadcasting. 1991). The issue resurfaced again in 1996 ("'We are goin g,'" 1996, p. 4), and, most 
recently in the FCC’s Notice of Inquiry into the public interest obligations for digital broadcasters 
(Federal Communications Commission, 1999). In the case of children’s television programming, 
the FCC (1996) eventually adopted specific programming requirements after acknowledging that 
“imprecision in defining the scope of a broadcaster’s obligation under the Children’s Television 
Act” of 1990 in its initial efforts to implement the Act did not effectively contribute to 
broadcasters’ fulfillment of their public interest obligat ions (p. 10661 ; see also Kunkel, 1998). 

Advocates of quantifying public interest obligations argue that such an approach will 
release broadcasters from what then-Chairman Reed Hundt described as the "whims of a 
particular FCC," ('"We are going,"' 1996, p. 4) and will make it easier for the Commission to 
justify those instances in which sanctions for failing to comply with the public interest are imposed 
on licensees (Hundt, 1996, pp. 1095-1096). Certainly, greater specificity in terms of the public 
interest requirements of broadcasters would help eliminate much of the ambiguity associated with 
this level of the public interest. The larger question, however (which extends beyond the scope of 
this paper), is whether such specificity can be achieved without violating the First Amendment. 
The fact that such criteria have existed in the past (e.g., Federal Communications Commission, 




19 



1976) and are still in place today (e.g., Federal Communications Commission, 1996), suggest that 
such requirements could survive First Amendment scrutiny. 

The second key applicational aspect of the public interest standard involves whether 
specific policies contain criteria by which their contribution to underlying policy principles can be 
assessed. Communications policymaking has long been plagued by a failure to demonstrate that 
individual policies effectively promote the principles that motivated their creation (Napoli, 2001). 
Thus, within this applicational context, the problem is essentially one of developing and employing 
meaningful and effective analytical criteria to allow policies to be assessed in terms of whether or 
not they fulfill public interest principles. 

Consider, for instance, the FCC’s one-time policy promoting integration of broadcast 
station ownership and management. This policy was intended to increase licensee sensitivity to 
local community needs; sensitivity which was to manifest itself in the form of local programming 
(Bechtel v. Federal Communications Commission, 1993). Thus, the integration requirement is 
best thought of as an expression of the Commission’s long-held localism dimension of the public 
interest principle. However, the Circuit Court of Appeals for the DC Circuit struck down the 
rule, concluding that "the Commission [has] accumulated no evidence to indicate that [the policy] 
achieves even one of the benefits that the Commission attributes to it" (Bechtel v. Federal 
Communications Commission. 1993, p. 880). Thus, absent empirical evidence that locally-based 
owners exhibit a greater commitment to localism than non-local owners, it was impossible for the 
Commission to convince the court that the policy served the public interest. 

Consider also the Commission’s actions on behalf of the diversity principle. The 
Commission has long operated under the assumption that regulations designed to increase the 
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diversity of sources will lead to a greater diversity of content (Napoli, 1999). This assumption is 
central to the objectives of many diversity policies and is thus essential to their validity under 
judicial scrutiny. Unfortunately, the FCC generally has not (until very recently; see Mason, 
Bachen, & Craft, 2001) attempted to empirically assess the relationship between these two 
components of the diversity principle in an effort to justify policy actions of this sort. It was the 
absence of evidence of such a relationship that led the D.C. Circuit Court to overturn the 
Commission's gender preference in broadcast licensing (Lamprecht v. Federal Communications 
Commission, 1992), which was intended to diversity broadcast content. The underlying 
assumption was that female owners would program their stations differently from male owners, 
thereby bringing greater content diversity to the airwaves. Absent any evidence of such content 
differences, the policy was, in the court’s view, baseless. 

More recently, the same court similarly dismantled the FCC’s Equal Employment 
Opportunity (EEO) hiring rules (Lutheran Church-Missouri Synod v. Federal Communications 
Commission, 1998), which attempted to promote content diversity through requirements that 
broadcasters hire a diverse workforce. In this case, the FCC’s failure to demonstrate that greater 
workforce diversity led to greater content diversity contributed to the elimination of the EEO 
rules ( Lutheran Church-Missouri Synod v. Federal Communications Commission, 1998). A 
subsequent rewrite of the EEO rules still lacked any substantive empirical evidence (see Federal 
Communications Commission, 2000), and was also struck down (MD/DC/DE Broadcasters 
Association v. Federal Communications Commission. 200 1 ). 

In each of these cases, it was a failure on the Commission’s part to translate their policy 
objectives into concrete assessment criteria - and to engage in the necessary assessments - that 
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led to the demise of these policies. Thus, if a policy is intended to enhance content diversity, what 
would constitute proof of its effectiveness? An increased diversity of program types (Grant, 

1994)? An increased diversity of types of news stories covered (Busterna, 1988)? An increased 
diversity of races and ethnicities depicted on-screen (Kubey, et al., 1995)? If a policy is intended 
to produce greater sensitivity to community concerns, how might the effectiveness of such a 
policy be assessed? By monitoring changes in the availability of local public affairs programming 
(“What’s local about local broadcasting,” 1998)? By studying changes inJLhe geographic points of 
origination of local news stories (Adams, 1978; 1980)? In the policy examples discussed above, 
such questions went unasked and unexplored, reflecting a persistent failure to establish and 
employ explicit criteria to be used in the assessment of these policies. This problem strikes at the 
applicational level of the public interest because the establishment of concrete assessment criteria 
represents the final, most explicit stage in the application of the public interest principle, the stage 
at which the underlying policy principles are translated into measures that help policymakers 
determine whether they have effectively applied the principles associated with the public interest. 

This pattern of failure to establish and utilize meaningful assessment criteria is not 
surprising, given policymakers’ failure to adequately define the operational principles upon which 
the policies are based (see above). Clear and specific operational definitions provide the basis 
upon which applicational criteria must develop. Thus, for example, only when the diversity 
principle is clearly defined can specific criteria for assessing the effectiveness of presumed 
diversity-enhancing policies be constructed. In this way, the failure to adequately define the 
central principles that comprise the public interest contributes to the ambiguity that exists at the 
applicational level at which these principles are put into practice. 
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Conclusion 

As this analysis has suggested, the public interest concept is well-defined at the conceptual 
level; however, there is persistent ambiguity at the operational and applicational levels. The 
obvious question that arises is why has this ambiguity persisted for so long? Some would argue 
that this ambiguity is by design and is, in fact, necessary for effective communications 
policymaking. According to the advocates of this perspective, this built-in ambiguity facilitates 
administrative flexibility and responsiveness to an industry that is highly dynamic and 
unpredictable. As Krasnow and Goodman (1998) state: “The public interest notion . . . was 
intended to enable the regulatory agency to create new rules, regulations, and standards as 
required to meet new conditions” (p. 609). It may also be the case, as some have argued, that this 
ambiguity has been preserved to better facilitate congressional control over the FCC. The 
absence of an explicitly defined set of criteria for regulatory performance may make it easier for 
Congress to attack FCC decisions as not living up to the congressional intent of the public interest 
standard, and to advocate certain policy options as representative of the congressional intent 
behind the public interest terminology (Emery, 1971; Shooshan & Krasnow, 1987; Williams, 

1976, p. 337). As Shooshan ( 1 998) states: “Congress (or influential members of Congress) can 
always declare, ‘that is not what we meant by the public interest’” (p. 625). 

Clearly, the first of these arguments is practical, while the second is political. Looking 
first at the practical argument, recent developments in communications policymaking suggest that 
this ambiguity need not be maintained. Consider, for instance, the current position taken by 
Congress and the FCC on the universal service dimension of the public interest principle. The 
Telecommunications Act of 1996 ordered the FCC to reach an explicit definition of the universal 
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service principle (within normative parameters established by Congress), and required the 
Commission to periodically revisit this definition, and potentially alter it to reflect changing social 
and technological conditions (Telecommunications Act of 1996, Section 254). Consequently, 
today the concept of universal service is very explicitly defined (Federal Communications 
Commission, 1997) and suffers little of the ambiguity characteristic of other guiding policy 
principles. This example illustrates that intentional and persistent ambiguity is not the only 
possible method of dealing with rapidly changing technological conditions,. The operat ionalization 
of the public interest could be similarly clarified and revisited on a regular basis to ensure it 
remains an appropriate reflection of contemporary' policy imperatives. Similarly, at the 
applicational level, public trustee performance criteria and policy assessment criteria could be 
more explicitly defined and revisited on a regular basis. Formalizing the definitional process in 
this way would facilitate flexibility while at the same time mitigating against the extreme 
ambiguity and inconsistency characteristic of these aspects of the public interest standard today. 

Turning next to the political argument, there is little normative justification for maintaining 
an ambiguous public interest standard — at any level - in order to facilitate congressional influence 
over the FCC. The FCC is already extremely vulnerable to a variety of congressional influence 
tools. The fact that Congress controls the FCC’s budget alone is an incredibly powerful tool of 
influence over what is supposed to be an independent regulatory commission. As many analysts 
of the communications policymaking process have noted, the process is driven much more by 
politics than by analysis (Napoli, 2001; Olufs, 1999). Alleviating some of the ambiguity in the 
public interest standard could contribute to greater balance in the extent to which these two forces 
drive policymaking. Clearly, from a self-interest standpoint, such increased specificity is unlikely 
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to come from Congress. Instead, they must come from the FCC, which ultimately could find itself 
more resistant to congressional (not to mention judicial) influence if it where to bring greater 
operational and applicational specificity to the public interest standard (see Pitsch, 1984). 

Although these recommendations may never come to fruition, it is hoped that the analysis 
presented here will, at least, contribute to a greater clarification of the points of discussion for the 
inevitable future debates over the meaning - or lack thereof- of the public interest standard. 
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Figure 4.1 

Levels of the Public Interest and their Central Questions. 



CONCEPTUAL LEVEL 

How should an institution charged with serving the public interest make its public interest 

determinations? 



V 

OPERATIONAL LEVEL 

What specific values or principles should be associated with serving the public interest? 



V 

APPLICATIONAL LEVEL 

What specific policy actions should be taken, or regulatory standards imposed? 
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1. This classification scheme adheres closely to the one presented by Held (1970). For related 
typologies, see Cochran (1974), Mitnick (1976), Ramberg (1986), and Sorauf (1957). 

2. For a discussion of this section of the Fowler and Brenner (1982) article and its implications, 
see Brown (1994). 
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An "Unholy Alliance": The Law of Media Ride-Alongs 

by 

Karen M. Markin 
University of Rhode Island 

ABSTRACT 



This paper describes and analyzes legal claims arising from the increasingly 
common journalistic practice of the media accompanying authorized individuals who are 
performing official duties. Courts were generally sympathetic to plaintiffs when the media 
accented officials into a home or other traditionally private space. The author concludes 
that legal support for the ride-along is weak and that the practice is not supported by either 
the libertarian or social responsibility theories of the press. 
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Tanya Barrett 's family called 9-1-1 after her mother shot herself in the chest. While 
waiting for help to arrive, they realized that their mother was dead. When the police 
emergency squad arrived, the family tried to prevent officials from handling her body. A 
dispute between family members and the police arose. Police forced family members to wait 
outside the house for hours and allowed a television crew to film them as they re-enacted 
their investigation of the scene. Police, who had cut the clothing from the mother's upper 
body to administer emergency medical treatment, allowed TV personnel to film the bullet 
wound in the mother’s naked torso. Pictures of the dead mother's body were later broadcast. 
The family filed suit in federal district court against both the police and the broadcast 
station, stating several causes of action, including violation of her Fourth Amendment right 
to be free of unreasonable searches and seizures, and the state tort law claims of trespass 
and intentional infliction of emotional distress. The court denied the broadcaster's motion 
for summary judgment. 1 

Barrett's case stems from what has become known as ride-along reporting. It is an 
increasingly common practice, particularly among television outlets, as they seek to attract 
and maintain an audience. The resulting programming is often used on shows called 
"reality TV" because they offer a cinema verite-style look at their subject. Cops, with its 
reggae theme song, "Bad Boys," is credited with being first in the genre of reality TV 
shows, airing in 1989 on Fox Television. 3 Imitations were quick to spring up, and the genre 
became increasingly popular in the 1990s. By the middle of the decade, there were 10 reality 
shows being aired widely around the country. 4 More recently, reality TV has taken its 
cameras to the hospital emergency room. 5 To be sure, reality TV shows were not the 
catalyst for most of the cases identified for this study; only about one-seventh of these cases 
arose from such programming. 6 But the ride-along as a form of gathering material for 
publication has become enduringly popular in recent years. 

Lawsuits have followed. As a result, courts have been grappling with these cases 
throughout the past decade. Although the U.S. Supreme Court set limits on ride-along 




41 



An Unholy Alliance 3 



reporting when it decided Wilson v. Layne in 1999, that ruling does not address the many 
issues raised in cases that result from the media accompanying authorized individuals. 7 For 
example, the fact that police were executing a warrant was pivotal to the Court's decision in 
Wilson. But as was illustrated with the Barrett case above, not all ride-alongs involve 
execution of a warrant. This paper will elucidate what the law of ride-alongs is, and offer a 
proposal for what it should be. Although Wilson did not settle the law of ride-alongs, it did 
represent a turning point in its development. For years, a varied legal landscape has 
characterized ride-along cases. Wilson indicates that limitations to the practice are now 

being set. This paper will clarify for plaintiffs, officials and the media the rules that are now 
emerging. 

Press justifications for ride-along reporting, this paper will show, have fallen into 
two categories that reflect the two major press theories said to undergird the First 
Amendment. One argument is that ride-alongs allow the press to check on government, a 
press function that flows from libertarian theory. The other argument is that ride-alongs 
satisfy the public s right to know, a press function that flows from social responsibility 
theory. The case analysis presented below will show that ride-alongs conflict with both 
theories. 

It is first necessary to define ride-along reporting as it will be used in this paper. 
Although this term 8 and similar ones, such as tag-along reporting 9 and sidekick 
journalism, 10 have been frequently used in recent years, their meanings have differed 
slightly. "Ride-along reporting” is a colloquial term used to describe situations in which the 
media accompany police who are engaged in official duties. Often, the duty is execution of a 
warrant, but that is only one of many situations in which journalists have accompanied 
authorized officials and ended up in legal trouble. In this paper, ride-along reporting will be 
defined as situations in which media representatives, for the purpose of gathering 
publishable material, accompany authorized individuals performing official duties. An 
authorized individual is defined as one who, through his or her job, has power or access that 
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others do not. In the ride-along cases, the individual shared that power or access with the 
media, giving rise to a legal claim. 

Protections for Newsgathering 

The First Amendment has been interpreted as providing broad protections for 
expression, but not for newsgathering. Two controlling theories have prevailed in 
newsgathering law, and legal scholar Steven Helle has observed that the choice of theory has 
decided whether a case was decided in favor of the press or the government. These theories, 
libertarian and social responsibility, define the duties of government and the press. 
Libertarian theory, with roots in the seventeenth-century writings of John Milton and John 
Locke, has led to decisions favoring the press. 1 1 Social responsibility theory grew from a 
1947 report by the Commission on Freedom of the Press, 12 also known as the Hutchins 
Commission. 13 Adherence to the values espoused in the report has led; to decisions in favor 
of government’s ability to place limits on the press. These theories, discussed in detail in 
Four Theories of the Press ' 4 in 1956, have become dated in the twenty years since Helle's 
article was published. 15 However, they are worth reviewing here because their influence can 
nonetheless be seen in First Amendment jurisprudence, particularly in newsgathering cases. 

Libertarian theory values the free and open exchange of ideas as the best means of 
discovering truth. It also views freedom of expression as a way to foster self-fulfillment and 
to control government. Realization of these values depends, Helle said, on adherence to two 
key principles: independence from government and emphasis of the right of the individual. 
Independence from government is the principle that informs the checking value of the First 
Amendment as explicated by Vincent Blasi. 16 Free expression is viewed as a check on 
governmental excess. Emphasis on the right of the individual stems from the values of 
individualism and self-fulfillment. In a libertarian framework, the state derives its authority 

from the consent of the governed. The rights of the individual define the extent of the state's 
power. 
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Libertarianism obviously presupposes that the roles of government and the press are 
closely intertwined in a democratic society. Freedom of the press is justified because it 
serves democracy. The press crucial role is to serve as a watchdog over the official three 
branches of government. It is assumed that government is the primary concern of the press, 
and that limits on expression are most likely to come from government. 17 Contemporary 
commentators, however, have noted that extragovemmental actors such as transnational 
corporations now equal or exceed governments in resources and power, challenging these 
assumptions about the relationship between government and the press. While this is a valid 
criticism of libertarian theory as put forth by Siebert nearly half a century ago, it is not a 
fatal flaw for purposes of this analysis of ride-along reporting. By definition, ride-alongs 
involve the press and government, and the part of libertarian theory dealing with that 
relationship continues to be sound. In fact, the media have sometimes used the checking 
value to justify ride-alongs. In a friend of the court brief in Wilson, major media 
organizations argued that the practice aids in the scrutiny of official conduct. 18 

In other cases, however, the media have used the "public's right to know" to justify 
ride-alongs. 19 John Langley, co-creator of Cops, said of the reality TV-style program, "[I]t 
is pro-social. It can inspire people to think about solutions to problems. It can be 
enlightening to visit the problems withm one's own society." 20 Under social responsibility 
theory, arguments for a newsgathering right rest primarily on the need of a self-governing 
people to be informed. As described by Helle, the two key principles to realization of these 
values are government intervention and public interest. Social responsibility theorists believe 
that government intervention in this flow is warranted when powerful, concentrated media 
fail to serve their role as informers of the electorate. Neoliberals, as adherents to social 
responsibility theory are called, tend to be concerned with abuses by corporations and other 
nongovernmental entities, while libertarians are concerned with abuses by government. 21 A 
leading twentieth-century criticism of the press was that it "wielded enormous power for its 
own .ends." 22 In a social responsibility scheme, the state is ultimately responsible for press 
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performance. This theory, too, has been deemed outmoded, as technological advances have 
reduced the press’ importance as an information source. 23 Nonetheless, the theory is 
manifested in commercial speech regulation, obscenity law and regulation of electronic 
media. 24 

Helle attempted to reconcile libertarian and social responsibility theory under a 
single approach to newsgathering law. By granting greater protection to publication than to 
newsgathering, the Court, Helle said, has implicitly sanctioned the notion that government 
has a right to deny information to its citizens. Instead, Helle proposed a newsgathering right 
based on the presumption that government has no right not to speak and has a duty to 
communication information within its possession. The private interests of the press are 
maintained in accordance with libertarian theory, and government assumes the duty of acting 
in the public interest in accordance with social responsibility theory. 25 

This paper argues that, even under Helle’s analysis of a strong newsgathering right, 
ride-along reporting does not pass muster under the First Amendment. Such reporting 
violates the checking value that underlies libertarian theory because the press is colluding 
with the very institution it is supposed to monitor. Previous scholarship has argued that the 

nature of the ride-along — the media cooperating with government officials 

compromises the press in its watchdog role. 26 One plaintiff called it an "unholy alliance." 27 
Ride-alongs also violate social responsibility theory because, as the case analysis below will 
show, it does not involve government information in the strictest sense, such as documents 
or official proceedings. Instead, ride-alongs stem from situations, such as execution of a 
search warrant at a private home, in which the government itself has limited authority to be 
present. Ride-alongs therefore result in the press providing contaminated information to the 
public, in violation of its social responsibility. 29 Courts 30 and commentators 31 also have 
criticized the press’ performance of its role as informer of the electorate by decrying the 
coverage that resulted from ride-alongs as entertainment rather than news. 
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This paper contends that the ride-along represents the abuse of both media corporate 
power and government power to the detriment of individuals. Court opinions and previous 
scholarship often have analyzed ride-alongs as a contest pitting government against the 
press as the latter pursues the public's right to know. This paper argues that the contest is 
better viewed as pitting individual privacy and property interests against government and 
corporate media interests. By looking at the individual interest threatened in each ride-along 
case, we can arrive at a more consistent and appropriate analysis of these cases. 
Perspectives on Ride-Alongs 

Scholarship dealing with ride-alongs is disjointed because researchers have seldom 
approached it as a newsgathering technique to be explored for its legal consequences. 
Instead, scholars have typically examined ride-along reporting by focusing on the cause of 
action in a highly publicized case or two without much generalization to other areas of the 
law. This paper intends to bring clarity to the field by offering a comprehensive survey of 

the law of ride-along reporting and placing it within the framework of First Amendment 
scholarship. 

Previous research can be divided into two broad categories: articles examining 
constitutional claims and articles examining tort law claims. Across the breadth of this 
scholarship, commentators generally found ride-alongs problematic from legal and ethical 
perspectives. Two key themes emerged. First, ride-alongs do not serve First Amendment 
values because they raise ethical concerns for participants; second, they are frequently 
viewed as a means for building audience share rather than fostering democracy. These two 
themes are rooted in the press theories used to justify ride-alongs. Ethical concerns about 
ride-alongs arise from the notion that the press serves as a check on government. Criticism 
of ride-alongs arise from the notion that the press has a social responsibility, not to 
entertain, but to provide information for self-governance. 

Constitutional Claims 
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Scholarship on constitutional claims has concentrated on the Fourth Amendment, 
examining both media and official liability. Fourth Amendment claims arose when the 
media accompanied law enforcement officers who were executing a warrant. Professor Elsa 
Y. Ransom, a former television news producer, said the First Amendment privilege to gather 
news stopped short of supporting many ride-alongs. "There is no tradition of public access 
to the interior of a private dwelling and no essential role played by such access in the proper 
functioning of the criminal justice system that would justify press invasion of a private 
home, she stated. Ransom acknowledged that some might favor ride-alongs on the 
ground that the press acts as a watchdog on government — the libertarian argument. But 
she disagreed: ”[T]he effectiveness of the media in scrutinizing the conduct of law 
enforcement personnel may be greatly compromised given the potentially collusive and non- 
spontaneous nature of the joint enterprise.” 33 Another commentator, taking a social 
responsibility perspective on media-police collaborations, proposed that the judge ruling on 
the warrant determine whether the value of the ride-along to society outweighed the 
suspect's privacy interest. 34 Other authors using a social responsibility perspective 
discussing were much more critical of the media, saying ride-alongs were driven by their 
quest for audience share and profits rather than by their devotion to democracy. 35 One of 
them deemed such ride-alongs per se violations of the Fourth Amendment and stated that 
courts should refuse to let search warrants be used by the media as general admission 
tickets to the homes and lives of private citizens." 36 

The television industry itself has provided ample evidence that reality TV is more 
about good business than good democracy. Broadbased demographics make reality shows 
popular with packaged goods manufacturers tiying to sell frozen food and other staples to 
two-income families," according to one industry publication. 37 It is also telling to note that 
one popular reality show. Real Stories of the Highway Patrol," is produced by a company 
known as Genesis Entertainment. The company’s chief executive, Wayne Lepoff, credits its 
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success to its combination of live footage and reenactments. "People like the ride-alongs, 
but we find viewer interest in re-eenactments holds audiences even better." 38 

Scholars discussing official liability in media ride-alongs found the practice 
problematic for the authorized officials executing the warrant. Kevin E. Lunday, a U.S. 
Coast Guard lieutenant writing before the U.S. Supreme Court's decision in Wilson, urged 
the federal government to develop a consistent policy for determining when it is permissible 
for the media to accompany a federal search. The policy should take into account the 
expectation of privacy in the location to be searched; a private home would carry a high 
expectation of privacy. Lunday's argument drew upon the libertarian perspective, although 
he did not label it as such. He said that because federal officers are protectors of 
constitutional rights, it is critical for the public to trust them 39 

Other writers discussing official liability flatly opposed ride-alongs. One 
rejected the type of balancing test proposed by Lunday, arguing that it erodes the 
Fourth Amendment's imperative to control the police. 40 Another said that allowing 
the media to accompany authorized officials who are executing a warrant makes the 
search unreasonable under the Fourth Amendment. 41 Still another claimed that 
ride-alongs violate the sanctity of the home. 42 

Tort Law Claims 

Scholarship examining tort law claims arising from ride-along reporting has 
emphasized trespass and privacy claims. Here, too, commentators have voiced little support 
for the ride-along, even those one might expect to be sympathetic to the media, such as 
journalism professor Kent R. Middleton. Middleton argued in a 1989 piece that journalists 
did not have a legal privilege to accompany officials into private homes, despite the custom 
and usage rationale articulated in Florida Publishing Co. v. Fletcher by the Florida 
Supreme Court in 1976. Middleton, who focused on whether there existed a journalistic 
privilege to trespass, also claimed that the newsgathering values served by journalists 
engaged in ride-alongs did not justify the resulting violation of the homeowner's property 
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and privacy interests. 44 He emphasized the weakness of the right to gather news and the 
lack of historical support for extending a newsgatherer's right of access to a private home. 45 

Middleton also briefly discussed ethical concerns raised by ride-alongs. Echoing 
libertarian theory, he noted that it is difficult for the press to maintain the role of government 
adversary while relying on official custom to enter private homes. 46 Other scholars have 
examined the notion of a newsgathering privilege for journalists who trespass on private 
property, but not specifically within the context of a ride-along. 47 Efforts to establish such a 
privilege have been unsuccessful. 48 Finally, Middleton warned that journalists who ride 
along may face liability for intrusion and civil rights violations. Indeed they have. As this 
paper will show, many of the legal claims arising from ride-alongs in recent years have 
stated these causes of action. 

In the realm of privacy law, one author examined the viability of these tort claims as 
a response to a ride-along or other intrusive newsgathering techniques commonly practiced 
by so-called "tabloid television." 49 The author argued that, despite the First Amendment and 
broad definitions of newsworthiness, privacy torts can be viable causes of action in claims 
against tabloid television, in large part because its programming is not "news" — a social 
responsibility-oriented analysis. A former journalist also discussed ride-along journalism 
and the right to privacy, using Wilson v. Layne as the focal point. 50 Journalists and 
journalism scholars interviewed for the article were themselves divided on whether the 
practice was journalistically sound. 51 
Causes of action 

This study is limited to published opinions from state and federal courts since 1971, 
the year in which Dietemann v. Time , the earliest identified ride-along case, was decided by 
the Ninth Circuit of the U.S. Court of Appeals. A total of 47 court opinions dealing with 
ride-alongs were identified. Because "ride-along reporting" is not a category used in legal 
digests, and because the term is not always used in legal opinions involving the activity, case 
identification involved several steps. Cases were first identified using the index to Media 
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Law Reporter. These cases were used to compile a list of the causes of action that gave rise 
to claims of ride-along reporting. Appropriate key numbers in West's Decennial Digests 
and General Digests were then consulted for additional cases. Also used to identify cases 
were a casebook 52 and citations in already-identified opinions. 

Ride-along reporting has spawned lawsuits based on an assortment of claims. The 
most common cause of action was one of the privacy torts: intrusion, appropriation, false 
light and private facts. A close second was violation of the plaintiffs civil rights, particularly 
the Fourth Amendment right to be free from unreasonable searches and seizures. Other 
common claims were trespass, intentional infliction of emotional distress, and 
eavesdropping and illegal wiretapping. 

In every case, no matter what the cause of action, the media used photographic or 
audio equipment. Most of these claims arose from the presence of television crews, but 
three — including the case that went to the U.S. Supreme Court — involved newspaper or 
magazine photographers. No case was found in which someone sued over the presence of a 
reporter unaccompanied by a photographer. 

Ride-along reporting also has led journalists to invoke shield laws. 53 In these cases, 
the journalist typically witnessed an arrest or the execution of a search warrant. The person 
who was arrested or whose property was searched then faced criminal charges. In preparing 
a criminal defense, the accused tried to compel the reporter-witness to testify about the arrest 
or compel a broadcast station to hand over footage shot during the search. Journalists and 
news organizations sought to avoid testifying or providing video by invoking reporter’s 
privilege. These cases involve an attempt to obtain information that the journalist does not 
want to provide. They stand in contrast to the other ride-along claims, in which plaintiffs 
argued that the journalist had ventured somewhere or obtained some information that was 
off limits. Thus the shield-law cases are not analyzed here. 

Civil Rights Violations 




50 



An Unholy Alliance 12 



The most common type of claim resulting from a ride-along was an allegation of a 
civil rights violation. Twenty-four of the cases identified for this study included such 
claims. 54 Most often, the plaintiff claimed violation of his or her civil rights under Section 
1983 of Title 42 of the U.S. Code. 55 To recover under Section 1983, two elements are 
required. First, the plaintiff must show that the defendant deprived him or her of a right 
secured by the Constitution. In most of the ride-along cases, that right was the Fourth 
Amendment’s protection of citizens from unreasonable intrusions by government officials 
into areas where they have a reasonable expectation of privacy. 56 In a few cases, however, 
plaintiffs claimed violation of other rights, including the right to privacy as guaranteed by 
the Fourteenth Amendment, 57 and the right to protection from cruel and unusual 
punishment, as guaranteed by the Eighth Amendment. 58 Second, to recover under Section 
1983, the plaintiff must show that the defendant acted under color of law when depriving 
him or her of that right. 59 

Civil rights claims that failed were evenly divided between those failing on the first 
element, deprivation of a constitutional right, 60 and those failing on the second element, that 
the defendant was acting under color of law. Courts were divided as to whether the media 
were acting under color of law in the ride-along cases. Most of the time they held that the 
media were not acting under color of law, 61 but in a few cases — Barrett, 62 Berger v. 
Hanlon, 63 Dietemann v. Time 64 — courts held that they were. In Dietemann, the court 
accepted the media's own claim that they were acting under color of law. 

The civil rights claims have in common the fact that nearly all of them stemmed from 
an incident at a private home or other property with limited accessibility to the public. 65 This 
includes five cases that were filed by people who were incarcerated when the offending 
incident occurred. 66 Although courts generally were not sympathetic to the inmates, they 
were sympathetic to plaintiffs whose private homes had been invaded by the media. The best 
illustration of this point is provided by the U.S. Supreme Court's decision in Wilson. 
Writing for a unanimous court, Chief Justice Rehnquist outlined centuries of English law 
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that established the sanctity of the home. He cited a seventeenth-century court decision that 
referred to the home as one's "castle and fortress," and Blackstone’s eighteenth-century 
Commentaries on the Laws of England, which stated that the law "will never suffer [the 
home] to be violated with impunity." Rehnquist continued: "The Fourth Amendment 
embodies this centuries-old principle of respect for the privacy of the home. ... Our 
decisions have applied these basic principles of the Fourth Amendment to situations, like 
those in this case, in which police enter a home under the authority of an arrest warrant in 
order to take into custody the suspect named in the warrant." 67 

Lower courts showed similar sympathy for plaintiffs whose homes had been 
invaded by police accompanied by the media. Ayeni v. CBS was filed by a woman who was 
clad only in a dressing gown when a television crew, accompanying Secret Service agents, 
burst into her home and got footage of her young son crying behind the couch. 68 The 
district court stated, ” CBS had no greater right than that of a thief to be in the home, to take 
pictures, and to remove the photographic record." 69 The woman also filed a case against the 
Secret Service agents, in which the court said, " A private home is not a soundstage for law 
enforcement theatricals. In a case filed by another woman whose home was invaded by 
police and newspaper photographers who took pictures of her underwear-clad children, the 
court said, "A search warrant is simply not a press pass." 71 

Officials in these cases included police, Secret Service agents, members of 
Congress, U.S. Fish and Wildlife agents, district attorneys, prison wardens, Humane 
Society officers, U.S. marshals, a state Department of Agriculture official and a Drug 
Enforcement Agency officer. Police were not the only officials to execute warrants. 
Mistreatment of animals was the most common reason for non-police officials to execute a 
warrant. These included a Humane Society official investigating a puppy mill, a state 
department of agriculture official investigating an animal shelter and U.S. Fish and Wildlife 
agents investigating the poisoning of eagles. 
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Civil rights cases in which officials were not executing a warrant arose from a 
variety of situations. Some were filed by prison inmates who objected to being filmed or 
photographed by the media. Others were similar to the warrant cases in that officials 
investigating a crime cooperated with the media. For example, police rode in a television 
station's helicopter to fly over the residence of a suspected marijuana grower. In exchange, 
police permitted the TV station to videotape the scene. 72 

Even when officials were not executing a warrant, courts still were mindful about 
limiting the coercive power of the police. An example is Barrett v. Outlet Broadcasting, the 
case that arose from a 9-1-1 call reporting a self-inflicted gunshot wound. 73 Police were 
justified in entering the plaintiffs home, the court said, "and as such the police were 
temporarily placed in control of the premises," the court stated. 74 But it did not follow that it 
was permissible for police to allow a news crew into a private residence without placing any 
limits on the crew's conduct. 75 

An unusual case not involving a warrant, Lauro v. City of New York, arose from a 
perp walk. This is police slang for parading an arrestee outside the precinct upon 
request from the media. 77 A perp walk obviously does not take place in a traditionally 
private space, but it involves the same police coercion as does execution of a warrant. A 
federal district court said that this action violated the plaintiffs Fourth Amendment rights. 
"The perp walk conducted with the plaintiff was a seizure that intruded on plaintiffs privacy 
interests and personal rights, and was conducted in a manner designed to cause humiliation 
to plaintiff with no legitimate law enforcement objective or justification," the court stated. 78 

In the vast majority of the civil rights cases, plaintiffs claimed media liability rather 
than official liability, 79 although some claimed both. 80 Plaintiffs claiming official liability 
generally found a more sympathetic ear in court than did those claiming media liability. The 
U.S. Supreme Court s decision in Wilson is a case in point. Courts dismissed just three of 
the nine claims of official liability. One of them, Holman, was frivolous compared to the 
other civil rights claims. 81 Another, Hicks, failed because the plaintiff claimed violation of 
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the right to privacy, which the court said did not amount to a constitutional violation. 82 The 
third, Avenson v. Zegart, was out of sync with the rest of the decisions. The court in 
Avenson said that because the plaintiffs had no expectation of privacy at their home -based 
dog-breeding business. This contrasts with courts' acknowledgement of an expectation of 
privacy in Benford, Dietemann and Prahl, which all involved the conduct of business at a 
private home. 

Plaintiffs in the civil rights claims fell into three broad categories. Half were people 
suspected of wrongdoing, 83 and the other half were either incarcerated individuals 84 or 
innocent bystanders. 5 Courts had a sympathetic ear for all four innocent bystander 
plaintiffs. They were sympathetic to only one of the five incarcerated plaintiffs. Decisions 
in the claims filed by suspects were more difficult to categorize. Courts were sympathetic to 
the plaintiff-suspect in half and to the defendant media organization or official in the other 
half. However, in cases filed by suspects that were decided in favor of the media, only one 
involved police as the officials, and it is arguable that the case, Mohcrief, was wrongly 
decided. Courts seemed sensitive to limiting the coercive powers of the police, particularly 
when they affected innocent bystanders. 

Similarly, it was the intrusive aspect of the ride-along, not publication, on which the 
Wilson court focused. It noted that the Washington Post never published its photographs of 
the incident. The Court wrote that petitioner Charles Wilson was "dressed only in a pair 
of briefs" and petitioner Geraldine Wilson was "wearing only a nightgown" when officer 
and the media entered their home. Other courts, too, discussed the indignities faced by some 
of these plaintiffs during the ride-along. Tawa Ayeni was "clothed only in a dressing 
gown." The children of the plaintiff in Hagler were photographed "wearing nothing but 
their underwear," and the photos were published in a local newspaper. The court in Lauro 
said that the controversial perp walk "had the effect only of humiliating plaintiff, assisting 
the media in sensationalizing the facts of this case, and allowing Det. Charles to appear on 
television. None of these effects qualifies as a legitimate interest of law enforcement." 87 
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Privacy 

Nearly half of the forty-seven opinions reviewed for this study included privacy 
claims. Most common were claims of intrusion, 88 followed by private facts, 89 nonspecific 
claims of privacy, 90 false light 91 and appropriation. 92 Decisions in most of the privacy cases 
arising from ride-alongs followed the patterns of decisions in privacy cases against the 
media generally: Plaintiffs seldom prevailed. Of the four privacy torts, the intrusion claims 
were most likely to find a sympathetic ear in court. Those claiming false light or public 
disclosure of private facts were likely to meet with prompt dismissal of their cases. 

However, the appropriation claims stemming from ride-alongs were uniformly unsuccessful, 
unlike many appropriation claims arising from other situations. 

Intrusion 

Intrusion was the most frequently claimed privacy tort, figuring in half of the 
twenty-two cases with privacy claims. Five of the plaintiffs in intrusion claims found a 
sympathetic ear in court. The tort of intrusion consists of two elements: intrusion into a 
private place in a manner highly offensive to a reasonable person. 93 Consent is an absolute 
defense to intrusion. Courts applied these criteria when deciding the ride-along cases, with 
varying results. 

The case that presented the clearest illustration of a viable intrusion claim was 
Shulman v. Group W Productions, decided in 1998 by the California Supreme Court. 94 
The court reversed a lower court’s summary judgment in favor of a television crew that made 
and broadcast an audio recording of an accident victim’s conversation with a nurse in a 
medical rescue helicopter. Addressing the first element, the expectation of privacy, the 
Shulman court compared the helicopter to an ambulance. “Although the attendance of 
reporters and photographers at the scene of an accident is to be expected, we are aware of no 
law or custom permitting the press to ride in ambulances or enter hospital rooms during 
treatment without the patient’s consent” it stated. 95 Addressing the second element, the 
offensiveness of the intrusion, the court stated that the camera crew “took calculated 
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advantage of the patient’s ‘vulnerability and confusion.’ Arguably, the last thing an injured 
accident victim should have to worry about while being pried from a wrecked car is that a 
television producer is recording everything she says ... for the possible edification and 
entertainment of casual television viewers.” 96 The court said that a patient in these 
circumstances is incapable of giving consent. 97 Nor did the court find the intrusion 
privileged because it involved newsgathering. 98 

In contrast to the law enforcement officials who composed most of the authorized 
individuals in the civil rights claims, the official in Shulman was a nurse — a helper, not a 
law enforcer. Other intrusion cases involved officials who were helpers, including 
paramedics and a social worker. In Miller v. NBC, decided in 1986 by a California appeals 
court, the plaintiffs were the wife and daughter of a man who had suffered a heart attack in 
his bedroom. 99 When paramedics arrived to administer life-saving techniques, they were 

accompanied by a television crew that shot footage of the event. NBC used the film on its 
nightly news. 

Another situation a court found highly offensive involved the bereaved relatives of a 
deceased family member. Marich v. QRZ Media was filed by the parents of a child who 
died from a drug overdose. 100 Unbeknownst to them, when police called to inform them of 
the child's death, a television crew was recording the telephone call for later broadcast on a 
show, "LAPD: Life on the Beat." The media defendant argued that there can be no 
expectation of privacy in a phone call from a police officer acting on official business. The 
court agreed only to the extent that the officer might share information with another officer. 
[T]hat is not the same as a third person recording the conversation for later use on a 
commercial television program," the court stated. 101 The court in Marich also deemed that a 
jury could find the incident highly offensive. It noted that a call to a parent about the 
untimely death of a child is a "very personal and potentially agonizing situation." 102 

Plaintiffs in intrusion cases included crime suspects 102 and prisoners, 10 ” 1 bereaved 
family members 105 an accident victim 106 and an Army lieutenant who underwent POW 
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training. 107 When the plaintiff prevailed, the location of the offending incident was always a 
place traditionally inaccessible to the general public: the home, a private ranch, a medical 
rescue helicopter, a prison. Plaintiffs who prevailed in the intrusion cases also had in 
common the fact that they were involved with authorized officials in life-and-death situations 
through uncontrollable misfortune. The plaintiff in Shulman had little choice but to allow 
the medical helicopter crew to take care of her. The parents in Marich were not expecting 
the bad news they received from the police. The family in Miller called for emergency 
medical help when the father suffered an apparent coronary; they had no way of knowing 
the paramedics would bring a TV crew into their home. 

Private facts 

Publication of private facts was a cause of action in four cases. 108 Elements of the 
tort are public disclosure of a private fact that is offensive to a reasonable person and that is 
not of legitimate public concern. Private facts claims typically fail, and most fail because 
the fact is indeed of legitimate public concern, that is, newsworthy. All but one of the private 
facts claims stemming from a ride-along failed on the newsworthiness prong of the test. 110 

Private facts claims arose from incidents in a bar, a private home, a prison and a 
medical rescue helicopter. In all cases, a television crew captured sound or footage of the 
plaintiff in that location. An example is Penwell v. Taft Broadcasting, decided by an Ohio 
appeals court in 1984, filed by an innocent bystanders in a drug bust in a small-town bar. 
Plaintiff Billy Gene Penwell Jr. was having a drink when police ordered him to put his 
hands over his head, after which they frisked, handcuffed and removed him from the bar. A 
local television station captured the arrest on videotape and aired it on several news 
programs, even though police later determined that his arrest was a case of mistaken 
identity. Penwell's claim for private facts failed because of the event’s newsworthiness. The 
court noted that his arrest was part of the largest drug raid in county history — a matter in 
which the public had a legitimate concern. 
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Other unsuccessful plaintiffs claiming this cause of action were those in Shulman, 
the case filed by the accident victim transported in the medical rescue helicopter, and in 
Reeves v. Fox Television filed by a man who police, accompanied by a television crew, 
arrested in his own home. The prisoner who filed Huskey v. NBC was allowed to go 
forward with his claim because the court agreed he was engaged in private activity when the 

camera crew filmed him in the prison exercise cage, where his distinctive tattoos were 
visible. 

Officials in three private facts claims had coercive power: the prison warden in 
Huskey, and the police in Reeves and Taft. The official in Shulman was a nurse helping an 
accident victim in a life-threatening situation. When the media ride along with such officials, 

they may become privy to facts that people do not want publicized and will go to court to 
make that point. 

False light 

False light invasion of privacy is the publication of information in a manner that 
places a person in a false and offensive light. 111 Fewer and fewer jurisdictions are 
recognizing false light as a separate cause of action, distinct from defamation. 112 In keeping 
with this trend, courts rejected all but one of the six claims of false light filed in the ride- 
along cases. 113 The one case that survived summary judgment was Pierson v. News Group 
Publications, decided in 1982 by a federal district court. 114 Pierson was an Army officer 
who underwent prisoner of war training at a militaiy reservation. The training was 
photographed, with the permission of Army officials, by a freelance photographer working 
with a print reporter. Pierson argued that the publicity made him appear weak, while the 
media defendant claimed it made him appear superhuman. The court said that the 
interpretation of the articles was a matter for the jury. 115 
Appropriation 

Appropriation is the use of someone s name or likeness for trade or commercial 
purposes without consent. 116 Although it has become increasingly difficult for plaintiffs to 
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win most privacy claims against the media, they can still sometimes succeed with 
appropriation claims. Five ride-along cases included claims of appropriation. Courts 
rejected four of the claims, 1 17 and did not reach the issue in the fifth. 1 18 Courts' reasons for 
rejecting the appropriation claims fell into two groups: (1) the message at issue had a news 
purpose, not just a commercial purpose, or (2) the plaintiffs name had no intrinsic 
commercial value. 

Other privacy claims 

Plaintiffs who made general claims of violation of the constitutional right to privacy 
did not fare well in court. 1 19 Such was the case for lawyer Marvin Holman, the plaintiff in 
Holman v. Central Arkansas Broadcasting, decided by a federal district court in 1979 120 
When Holman got publicly drunk, he was placed in the city jail, where he became violent 
and loud enough to be heard on the street. A radio announcer arrived at the jail and 
attempted to interview Holman, who tried to snatch the broadcaster’s microphone. The 
broadcaster recorded Holman’s voice as he swore, yelled and pounded on the bars of his 
jail cell. Holman filed suit, claiming that police violated his privacy when they told the media 
he was in custody. The district court said that reporting the fact of an arrest and detention 
does not constitute invasion of privacy. 121 

Another inmate plaintiff, William Jones/Seymour, was similarly unsuccessful. 
Jones/Seymour was a state prisoner who claimed that the defendant prison superintendent 
allowed a television crew to film him without his consent. A federal district court said in 
1992 the facts in Jones/Seymour v. LeFebvre were “not egregious enough” to state a cause 
of action for violation of the constitutional right to privacy. 122 The opinion contained 
insufficient information for further evaluation of this case. 123 
Trespass 

Trespass was claimed in twelve cases identified for this study, making it a fairly 
common cause of action to stem from a ride-along. 1 24 Every trespass claim resulted from 
the presence of television reporters or newspaper photographers — never a print reporter 
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working alone. Most resulted from the presence of reporters in a private home or other 
traditionally private location such as a private school. A variety of officials were involved, 
from an animal welfare worker to a fire marshal. Most were enforcement officials of some 
type, but in two cases they were members of helping professions: an advocate for victims of 
domestic violence and a team of paramedics. Courts had a sympathetic ear for the media in 
four of the twelve cases. 

Trespass protects against physical intrusions into the home or other private areas in 
which one has a possessory interest. Tort liability may result from entry to property that is 
without the permission of the owner or occupier. 125 Consent is therefore a critical issue in 
any trespass case, and the ride-along cases are no exception. Although some legal scholars 
have argued for a privilege to trespass to gather news, 126 courts have been reluctant to 
recognize one. 127 

The media used one of two defenses to claims of trespass resulting from a ride- 
along. Sometimes they argued that official permission to enter property was sufficient to 
defeat the possessor’s claim of trespass. Courts uniformly rejected this argument, stating 
that authorized officials did not have the power to grant permission to non-officials to enter 
private property. A Florida appeals court stated that to uphold such an assertion, "could 
well bring the citizenry of this state the hobnail boots of a Nazi stormtrooper equipped with 
glaring lights invading a couple s bedroom at midnight with the wife hovering in her 
nightgown in an attempt to shield herself from the scanning TV camera.” 129 

In one case, however, the media prevailed despite the lack of the possessor’s consent. 
That case, Florida Publishing Co. v. Fletcher, 130 was decided by the Florida Supreme Court 
in 1976 and was also the earliest ride-along trespass case identified for this study. Courts 
deciding subsequent trespass cases have taken pains to distinguish Fletcher from the case at 
bar. In Fletcher, firefighters and police gathered at the scene of a fatal house fire and invited 
the news media to accompany them, as was their standard practice. Media representatives 
entered the house through the open door. There was no objection to their entry; the 
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homeowner was away and the remaining householder, a teenage girl, was dead. Media 
representatives did no damage to the property and entered for the purpose of news coverage 
of the fire and death. The fire marshal needed a picture of the silhouette left on the floor 
after removal of a dead girl’s body. He ran out of film, so a newspaper photographer took a 
picture that became part of the official investigation file. 131 The dead girl’s mother first 
learned of the fire and her daughter’s death by reading the newspaper story and viewing the 
published photographs. The mother filed suit, claiming trespass, among other causes of 
action. But the court ruled that the journalists lawfully entered the Fletcher home under the 
doctrine of common custom, usage and practice. The court noted that the “fire was a 
disaster of great public interest,” 132 and that it had become customary for the news media to 
enter private property where such a disaster has occurred. 

Media defendants in subsequent trespass cases have invoked the custom and usage 
defense, to no avail. 133 Sometimes courts explicitly rejected the custom and usage 
rationale. 134 Other times they emphasized that the media in Fletcher aided in the official 
investigation by taking a photo for the fire marshal. 135 Still other times they noted that 
Fletcher involved a disaster, while the case at bar did not. 136 

In other cases, the media insisted they had a qualified privilege under the First 
Amendment to gather news. Courts rejected the argument, 137 as they have in trespass cases 
that did not involve ride-alongs. 138 Accompanying authorized officials did not help 
journalists to defeat claims of trespass. The media generally prevailed only when the 
possessor consented to their entry, 139 even when plaintiffs argued that their consent was 
given under duress or was in some other way invalid. 140 

Courts protected citizens from police overreaching their coercive power in these 
cases. None of the four cases in which the media prevailed involved execution of a warrant. 

In three, Baugh, Belluomo and Reeves, the possessor had consented to the media's entry, 
albeit in confusion or duress. In the fourth, Fletcher, no one was present in the home but the 
dead fire victim. 
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Intentional infliction 

Intentional infliction of emotional distress was a cause of action in eight ride-along 
cases, 141 and five passed the summary judgment hurdle. 142 All eight stemmed from the 
actions of television crews, and all but one 143 involved the TV crew's intrusion onto private 
property , usually a home. Three of these plaintiffs were the bereaved relatives of a deceased 
person, 144 and one was a battered wife. 145 Thus half the plaintiffs were victims of some sort 
rather than suspects. Officials involved in these cases included a social worker, 146 a team of 
paramedics, 147 a Humane Society officer 148 and a member of a National Guard rescue 
squad. 149 In five cases, courts noted the commercial nature of the TV entity's work. 150 

The tort of intentional infliction of emotional distress protects emotional security. 
Traditionally, it has been used to combat collection agencies and other creditors who use 
high-pressure methods, insurance adjusters using aggressive tactics to force a settlement 
and landlords who try to harass unwanted tenants into moving. 151 In recent years, the tort 
has been used in employment law in cases of workplace sexual misconduct. In family law, 
it has been used in divorce proceedings as a way to get a larger share of the marital estate. 
And in media law, intentional infliction has emerged as a cause of action as plaintiffs see 
other legal remedies, such as libel law and invasion of privacy, becoming increasingly 
ineffective. 

Courts typically employ a four-part test to determine whether the plaintiff has stated 
a claim of intentional infliction: (1) the defendant intended to cause emotional distress, or 
knew or should have known that the actions taken would result in serious emotional harm to 
the plaintiff; (2) the defendant's conduct was extreme and outrageous; (3) the defendant's 
actions caused the plaintiffs distress; (4) the emotional distress was severe. 152 A study of 
claims of intentional infliction against the media showed that although courts usually 
rejected cases based on the content of a report, they sometimes had a sympathetic ear for 
cases based on journalists’ newsgathering behavior. 153 
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All of the ride-along cases claiming intentional infliction were by definition based on 
behavior (the ride-along), and some of these plaintiffs did indeed find a sympathetic ear in 
court. The claims that passed the summary judgment hurdle were based on journalists' entry 
onto private property. Even though the tort protects emotional security, courts appear to be 
linking this emotional security to violation of one's physical security. In fact, in the three 
intentional infliction cases decided in favor of the media, courts based their analysis on the 
content of the broadcast rather than journalists’ newsgathering behavior. 154 

Eavesdropping and wiretapping 

Five claims of eavesdropping or wiretapping arose from ride-alongs. 155 All involved 
electronic media, either television and radio. Most were brought under Title in of the 
Omnibus Crime Control Act. Commonly referred to as the federal eavesdropping statute, 
this law protects the privacy of wire and oral communications and delineates the 
circumstances under which interception of such communications may be authorized. 156 

At least one legal scholar has advocated a qualified First Amendment privilege 
against tort liability for surreptitious newsgathering, based on the value of the social good 
that flows from press acquisition of information. 1 57 A review of the eavesdropping claims 
identified for this study, however, shows that courts are not recognizing any such privilege. 

A common thread in these cases is the court s scrutiny of the media's motive for intercepting 
the communication. Rather than assuming that a news organization was involved in 
newsgathering that would serve a democratic society, courts said it was a question of 
material fact whether the media were engaged in tortious conduct when they intercepted the 
communication. Courts also referred to the resulting broadcasts as commercial 
programming rather than news programming. 158 

The incidents leading to the claims occurred in places that the plaintiff considered 
private, the home, a private ranch, a jail cell. Two of the claims arose from an investigation 
by the U.S. House of Representatives into fraudulent insurance sales to the elderly; the 
others involved police and agents of the U.S. Fish and Wildlife Service as the officials. 
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These cases suggest that the law is not supporting journalists who, in cooperation with 
authorized officials, surreptitiously videotape or record the actions or words of others in a 
private home. 

Benford v. ABC, one of the cases resulting from the congressional investigation of 
insurance fraud, provides a good example of courts’ reasoning in the eavesdropping 
cases. 159 ABC claimed it was acting under color of law and therefore was exempt from the 
provisions of the federal eavesdropping statute. A federal district court disagreed. It stated: 
"Extending protection to private individuals acting in concert with government officials, 
when their purpose is self-serving, thwarts this primary congressional objective of 
protecting individual privacy.” 160 This court apparently did not view ABCs activity from the 
perspective that democracy would be enhanced by press acquisition of information. 

The California appeals court that decided Marich, the case filed by the parents who 
child died of a drug overdose, was similarly skeptical about the societal value of 
eavesdropping by the media. 161 The parents filed suit under section 632 of the California 
Penal Code, which governs eavesdropping on confidential communications. 162 This law 
provides greater privacy protection than the federal eavesdropping statute. Under the federal 
statute, only one party to a conversation needs to consent to its recording. 163 Under the 
California statute, if one party to a conversation has not consented to its recording, the 
statute has been violated. The court in Marich referred to the media's action as "recording 
the conversation for later use on a commercial television program." 164 Reversing the lower 
court s dismissal of the eavedropping claim, it said, '"defendants enjoyed no constitutional 
privilege, merely by virtue of their status as members of the news media, to eavesdrop in 
violation of section 632 or otherwise to intrude tortiously on private places, conversations or 
information.”' 165 

Consent was the pivotal issue in the two cases in which the media prevailed. In 
Berger, the Ninth Circuit held that because the wildlife service agent who wore a wire for 
CNN when he entered the home of a suspect was a party to the conversation and agreed to 
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its interception, CNN was not liable under the federal eavesdropping statute. 166 The court 
noted that the agent was acting under the authority of a search warrant. 167 None of the other 
officials involved in the eavesdropping cases identified for this study was executing a 
warrant. Holman, the case filed by the jailed drunken lawyer, also included an unsuccessful 
eavesdropping claim. "The Plaintiff knew he was being interviewed," the court said. 168 
Analysis 

In a ride-along, an authorized official provides the media with access to a situation 
that otherwise would be inaccessible. Sometimes this involves physical trespass onto private 
property or another traditionally private location, such as a prison. Other times it involves 
electronic access through a hidden microphone, or the ability to listen to an otherwise private 
conversation between an official and another individual. Plaintiffs perceive these situations 
as posing a threat to their privacy and property interests. But the media claim they have a 
First Amendment right to pursue stories in this fashion because they are serving in their 
capacity as watchdog on government or informer of the electorate. 

Courts have given careful consideration to plaintiffs' interests and have not embraced 
the media's First Amendment arguments in many cases. Courts were generally sympathetic 
to the plaintiff when the media accompanied — physically or electronically — authorized 
officials into someone’s home. Not all courts waxed as poetic as Rehnquist did in Wilson 
when he discussed the long history of the sanctity of the American home, but they generally 
accorded the same respect to this traditionally private space. Courts were also sympathetic 
about other traditionally private spaces that were not homes: the medical rescue helicopter in 
Shulman, the prison exercise cage in Huskey. 

Many plaintiffs in the ride-along cases were people who did not have normal control 
over their environment. They could not consent to the media coverage that led to the suit. 
Courts seldom articulated this notion of consent unless it was explicitly related to the cause 
of action, as in the trespass cases. But a pattern emerges across the plaintiffs. Some were 
crime suspects or lived in the home of a crime suspect and were confronted by warrant- 
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wielding police. In other cases, they were trauma victims or their family members — some 
in literally life-or-death situations — seeking aid from health professionals or victim's 
advocates. Others examples included prisoners, a soldier on a military reservation and a 
mentally disabled person in a hospital. Clearly many of them were in no position to evict the 
media from the premises. 

On the other side of the equation, most of the authorized individuals involved in 
these cases were enforcement officials of some sort — police, animal safety officers, federal 
agents. These individuals wielded coercive power even when they were not executing a 
warrant. But a few were members of the "helping professions": the flight nurse in Shulman, 
the victim s advocate in Baugh, and the paramedics in Miller. Courts were sympathetic to 
plaintiffs in these cases also, specifically citing the victims’ vulnerability at the time of the 
media encounter. Though no court stated it explicitly, their holdings indicate that one who 
needs the services of a public helper such as a paramedic or social worker does not 
necessarily make him or herself a limited public figure or "fair game" for the media. This 
rationale echoes that of Time Inc. v. Firestone , 169 in which the U.S. Supreme Court held 
that Mary Alice Firestone's divorce proceeding was not a public controversy as defined in 
Gertz v. Robert Welch Inc} 10 Nor was she a public figure. The Court noted that Mrs. 
Firestone was compelled to go to court to seek relief in a marital dispute. 171 

At the root of virtually every one of these claims was an electronic or photographic 
medium: television camera crews, audio recording or newspaper photographers. Plaintiffs 
were not targeting the lone, notebook-toting reporter. People who were the target of media 
scrutiny evidently found the gathering of photos, footage and audio offensive. These forms 
of newsgathering also tend to generate most complaints about sensational journalism. As 
journalism has become more sensational, courts have been more likely to construe it as 
entertainment rather than news. Courts with a sympathetic ear for the plaintiff in these ride- 
along cases described the information sought as entertainment material rather than news 
about a matter of public concern. 
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The viewing of electronic and print media differently for legal purposes is cause for 
concern. Control of the type of media permitted to cover events is tantamount to control of 
content, according to Helle. He used Garrett v. Estelle to illustrate that newsgathering and 
publication are inseparable. 172 In Garrett, the Fifth Circuit of the U.S. Court of Appeals 
stated that a television cameraman had no greater right than the public to film an execution. 
The court stated that the cameraman was not prohibited from simulating or recounting the 
incident, and therefore could convey the same content as the two print reporters allowed to 
witness the execution. Helle said the fact that a simulation or narrative was acceptable but a 
broadcast was not suggested that the content of the latter must differ in a substantive way 
from the content of the former. Such restriction of expression raises constitutional 
questions, Helle argued, citing Cohen v. California,™ in which the U.S. Supreme Court 
said "the emotive function ... may often be the more important element of the overall 
message sought to be communicated." 174 

Plaintiffs clearly seek to restrict expression by keeping the electronic media out of 
their homes and other private spaces. Courts are allowing such restriction, saying that 
government, which already has limited authority to forcibly enter these places, is exceeding 
this authority when it allows the media to ride along. So when — if ever — can a journalist 
ride along with authorized officials and avoid liability? Accompanying officials to a public 
place seems to protect a journalist from most civil rights, trespass and privacy claims. A 
crucial questions is whether the journalist sees what any other visitor to the premises sees or 
is instead given special treatment by officials. Thus the innocent bystander in the drug bust 
in Penwell did not succeed in a claim of false light, but the victim of the perp walk staged in 
Haynik was able to proceed with his case. Limiting ride-alongs to public places, however, 
will not eliminate lawsuits. Journalists can still face subpoenas if they witness a crime on the 
ride-along, as happened in the shield law cases discussed earlier. 

Yet the ride-along does have journalistic value. Some of the most valuable ride-along 
journalism may have been the programming decried as sensational entertainment. The 
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broadcasts that prompted Shulman, the rescue helicopter case, and Baugh, the domestic 
violence victim case, were offensive to the plaintiffs but also gave the public a rare look at 
the work of some unsung heroes — an emergency flight nurse and a victim's advocate. 
Courts, however, are saying that the media may not barge uninvited into private homes or 
medical vehicles to capture these stories. Plaintiffs apparently do not want to share these 
stories with the public. 

The press must resist the Faustian bargains that ride-alongs represent. Rather than 
allowing journalists to check on official conduct, the ride-along is a chance for officials to 
manipulate coverage of government. Government decides when the media can ride along. 
This is control of content in the same sense that prohibiting the cameraman in Garrett from 
broadcasting the execution was. The information resulting from a ride-along is tainted. 
Courts have suggested as much when they have criticized as self-serving those law 
enforcement officials who permitted ride-alongs. 175 
Conclusion 

The law of ride-alongs has been evolving haphazardly over the past 30 years. The 
Court s decision in Wilson began to set limits on the practice, which has become 
increasingly common because it serves the media's bottom line, not because it serves 
democracy. In fact, ride-alongs seldom serve First Amendment values. 

Neither of the two press theories considered to have constitutional justification 

libertarian and social responsibility — supports the ride-along. When the media ride along 
at the pleasure of government officials, they cannot argue that they are serving as a check on 
the government's power. Such an arrangement transforms the press from government 
watchdog to government lapdog. Similarly, when the media are disseminating information 
from a ride-along that has been approved by government, they cannot argue that they are 
serving democracy by providing reliable information for self-go vemance. Rather, the 
information that flows from such arrangements is contaminated. 
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This paper has found little legal justification for the press to accompany officials 
into traditionally private spaces such as homes. To observe the law, the press may have to 
forgo stories of legitimate public concern, such as the work the domestic violence victims' 
advocate in Baugh. The content the press wishes to disseminate about such stories — 
footage of a distraught victims being assisted by an official — cannot be gathered by legal 
means. If the press continues to ride along, it will face the consequences in court. 
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the police is simply not enough, standing alone, to justify the ride-along intrusion into a private home " Id 
at 613. See also Ayeni v. Mottola, 35 F.3d 680 (2d Cir. 1994): "A private home is not a soundstage for 
law enforcement theatricals. Id. at 686. "[T]he officers were assisting CBS in producing a atelevision 
show." Id. at 687. 
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Abstract 

In November 1997, the U.S. Court of Appeals for the 4 th Circuit decided Zeran v. 
America Online, Inc., a case involving defamatory postings on an Internet message board. The 
case was the first testing of Internet Service Provider (ISP) immunity offered by § 230 of the 
Communications Decency Act (CDA) of 1 996. Section 230 states in part that an ISP is not liable 
as the publisher of third-party content available on its Internet systems. 

Since Zeran, a number of courts have employed § 230 in their decisions. This paper 
examines 17 cases reported since Zeran to determine how or if immunity for ISPs has grown. The 
paper also addresses the circumstances under which non-traditional ISPs could receive § 230 
immunity. 

This study finds ISP immunity has indeed expanded beyond what is explicitly written in 
the statute or in Zeran. Courts have given ISPs protection for commercial third-party content and 
for activities such as Web hosting. Additionally, this research finds that although the statute does 
not address the issue, non-traditional ISPs could receive § 230 immunity for third-party content. 

Finally, this study suggests a new paradigm in litigation in which plaintiffs seek to find 
ISPs liable for creation of online content. Research suggests that neither traditional nor non- 
traditional ISPs can receive CDA immunity for content created jointly or on their own. 
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Is Internet Service Provider Immunity Growing? 



IS INTERNET SERVICE PROVIDER IMMUNITY GROWING?: 

AN EXAMINATION OF IMMUNITY UNDER § 230 OF THE 
COMMUNICATIONS DECENCY ACT AFTER ZERAN 

Only six days after the Alfred P. Murrow Federal Building in Oklahoma City, Okla., was 
bombed on April 19, 1995, an anonymous person posted a message to an America Online (AOL) 
Internet bulletin board system (BBS) advertising t-shirts with offensive slogans making light of 
the tragedy. 1 Unbeknownst to Kenneth Zeran, readers of the BBS were instructed to contact him 
if they were interested in purchasing the t-shirts. 2 Almost immediately, Zeran was barraged with 
harassing telephone calls, including death threats. 3 Zeran contacted AOL to have the message 
removed, and AOL complied; however, over the next few days, the unknown person continued to 
post prank messages, and enraged readers of the BBS continued their telephone assault on Zeran. 4 

Because the postings came from an anonymous party, Zeran could not sue the writer of 
the messages. Instead, he filed suit against AOL, alleging that AOL had “unreasonably delayed in 
removing defamatory messages posted by an unidentified third party, refused to post retractions 
of those messages, and failed to screen for similar postings thereafter.” 5 AOL countered that a 
recently passed federal statute rendered AOL absolutely immune from the suit. 6 

The U.S. Court of Appeals for the 4* Circuit decided this landmark Internet law case in 
1997. Kenneth M. Zeran v. America Online, Inc. marked the first time in which a court ruled on 
Internet Service Provider (ISP) immunity under § 230 of the Communications Decency Act of 
1 996 (CDA). 7 Although the legislative history of the CDA is not long, it has been fraught with 
controversy. 



' Kenneth M. Zeran v. America Online, Inc., 129 F.3d 327, 329. 

2 Id. 

2 Id. 

A Id. 

5 Id. at 327. 

6 Id. at 329. 

7 47 U.S.C. § 230. The CDA is part of the massive Telecommunications Act of 1996. The CDA arose out 
of concern for protecting children from obscenity on the Internet and for settling the conflict between two 
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